
STATE OF.NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet, i t ion

o f

PHILIP D'ANDREA

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determlnat lon or a Refund
of Personal- Income

AFFIDAVIT OF MAILING

Taxes under Art lcLel{)  22 of the
Tax Law for the YearfipQfr)iBECI00Gl({€fi
r972.

State of New York
County of Albany

Marsini Donnini- , betng duly sworn, deposes and says that

she is an enrployee of the Department of Taxation and Finence, over L8 years of

age, and that on the 22 day of August , L97? , she served the within

Notice of Decision by (cert l f led) mait  upon Phi l ip

D.tAndrea dfa.ililia.{a0fxIir1${Xtrf,[ the petitioner in the withln proceeding'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Mr. Phi l ip DrAndrea
1BOB Fairfax Street
Elmont, New York 11OO,

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the Unlted States Postal  Servlce within the State of New York.

'Ihat deponent further says that the said addresaee is the {IruftsIffiIXIIIts

dffXffiry petitioner herein and that the address set forth on said ltraPper is the

l-ast knorun address of the (X{F{dfltilffir{{trcxtrfXXl(d} petltLoner.

Sworn to before me this

22nd day of August , L977.

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PHILIP D'ANDREA

For a RedeEerminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le({)  Zz of the
Tax Law for the Year(5QOQQ(FenOgd(hl
't q72 -

State of New York
County of Albany

Marsini Donnini , belng dul-y sworn, deposes and says that

she is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on tt.e 22 day of August , L977 , she eerved the wlthtn

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon A11en D.

Goodrich, Esq. (representat ive of)  the pet i t ioner ln the wlthln proceeding'

by enclosing a true copy thereof in a securely seated postpald wrapper addreseed

as fot lor^rs: Al len D. Goodrich, Esq.
Demov, Morr is,  Levin & Shein, Esq.
40 West J/ th Street
New York, New York 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  deposttory) under the excluslve care and custody of

the Unit ,ed States PostaL Servlce withln the State of New York.

That. deponent further says that the said addreasee is the (representatlve

of the) pet i t ioner herein and that the address set forth on sald wrapper ls the

l-ast knonm address of the (representative of the) pet,l.tloner.

Sworn to before me this

22nd day ef August

rA-3 (2/76)

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Aneurt ?Er l,Wl

H$. Fbillp &rSndrra
l8frS fairf*x Stfirt
&$mt, Su Iouh Ll{lC3

Drar 1$, DrAndrml

please take notice of the Durtd.on
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
Ievel. Pursuant to sectiondil 

" 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced iq,  the Sgpreme
Court of  the State of New York. Albanv Countv, within 

rs EofBa

from the date of this notice.

Inquir ies concerning the computat ion of
accordance with this decision may be
Commissioner and Counsel to the New
Taxat ion and Finance, Albany, New York
referred to the proper authority for reply

Petitioner's Representative

Taxing Bureau's Representat ive

tax due or refund allowed in
addressed to the Deputy
York State Department of

12227. Said inquir ies wi l l  be

Par

TA-r . t2 (6/77)
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STATE OF NTW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

O I

PHILIP D'ANDREA

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Ar t ic le  22 of .  the Tax Law for  the Year  1972.

DECISION

Petit ioner, Phil ip D'Andrea, IB0B Fairfax Street, Elmontn New York

11003n f i led a petit ion for redetermination of a deficiency or for refund of

personal income tax under Art icle 22 of. the Tax Law for the year L972.

(F i I e  No .  I 6905 )

A formal hearing was held before Edward L. Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center, New

York ,  New York ,  on  Apr i l  27 ,  L977 ,  a t  I : 15  P .M.  The  pe t i t i one r  appeared

by Demov,  Morr ls ,  Lev in & Sheinn Esq.  (a t ten D.  Goodr ich,  o f  counsel ) .

The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.  ( t rv ing Atk ins,  Esg. ,

o f  counsel )  .

ISSUE

Whether the petit ioner, Phil ip D'Andrea, is l iable for unpaid New York

State withholding taxes due from Fantasichrome, Inc. for the calendar year

o f .  L972 .
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FINDINGS OF FACT

1. Fantastichrome, Inc. fai led to pay over to the Income Tax Bureau

9L ,244.59 of New York State personal income taxes withheld from its employees

for  the ca lendar  year  of  L972.

2.  The Form IT-2103 (Reconci l ia t ion of

dated February 26, 1973, which was f i led with

personal income taxes withheld from employees

been signed by petit ioner, Phil ip D'Andrea, as

Inc .

3.  On December 23,  L974,  the Income Tax Bureau issued a Statement

of Deficiency imposing a penalty against petit ioner, Phil ip D'Andrea, equal to

the amount of NewYork State withholding taxes due from Fantastichrome, Inc.

for the calendar year of L972, upon the grounds that he was a person required

to col lect, truthful ly account for, and pay over said taxes, and that he

wi l l fu l ly  fa i led to  do so.  Accord inglyn a Not ice of  Def ic iency of  $ t ,244.59

was issued against petit ioner, Phil ip D'Andrea.

4. Fantastichrome, Inc. was a New York corporation formed in 1969 by

petit ioner, Phil ip D'Andrea, and was in the business of manufacturing arl

reproductions. Unti l  mid-l972 it  was closely held and operated by petit ioner

and his family. Petit ioner, Phil ip D'Andrea, was president, director and owner

of  the issued capi ta l  s tock.

5 .  On  Sep tember  L2 ,1972 ,  f Lnd ing  Fan tas t i ch rome,  Inc .  i n

f inancial dif f icult ies, petit ioner Phil ip D'Andrea, sold al l

Personal lncome Tax Withheld)

I5 individual statements of

of  Fantast ichrome,  Inc. ,  had

vice-president of Fantastichrome n



- 3 -

of  the s tock of  Fantast ichrome,  Inc.  to  Decor  Or ig ina ls ,  Inc.n a Nor th

Carolina corporation. By the terms of the agreement of sale dated September 12,

L972" DecorOr ig ina ls ,  Inc.  agreed that  i t  uould indemni fy  and hold harmless

the pet i t i -oner ,  Phi l ip  D 'Andrea,  against  any and a l l  c la ims " . . .which ar ise

out of or relate in any way to the business hereafter conducted by

Fan tas t i ch rome,  Inc .  . .  .  "

6 .  By the terms of  the sa id agreement ,  pet i t ioner ,  Phi l ip  D 'Andrea,

became vice-president of Fantastichrome, Inc. in charge of manufacturing,

research and development. He was excluded from management, bookkeePing,

collection and the handlinq of funds for the corporation. These functions were

reserved to Byron E. Beann President and Treasurer of Fantastichrome, who

had his off ices in North Caro1ina.

7 . Petit ioner, Phil ip D'Andrea, reported hours worked by Fantastichrome,

Inc. in New York to the off icers in North Carolina. Each week Decor Originals,

Inc. made a deposit ina speci.al payrol l  bank account in New York of the

exact amount of the net payrol l  (exclusive of taxes) for that week. Petit ioner,

Phil ip D'Andrea, sometimes drew individual payrol l  checks, the only checks

he was author ized to  s ign.

8. AII books and records were kept in North Carolina by the off icers

there af ter  September 12,  I972.  Pet i t ioner ,  Phi l ip  D 'Andrea,  was in formed

and believed that aII necessary taxes were being paid from those off ices.

No funds of the corporation were available to petit ioner, Phil lp D'Andrea

except the weekly net payrol l .
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9. No evidence was intoduced as to the amount of income tax

withheld from January I ,  L972 to September 12, L972, nor as to when or

whether i t  was paid over to the NewYork State Income Tax Bureau.

Petit ioner, Phil ip D'Andrea, was the control l ing and operating off icer of

Fantast ichrome,  Inc.  in  1972 pr ior  to  the sa le of  a l l  h is  s tock in  the

corporation.

CONCLUSIONS OF LAW

A, That petit ioner, Phil ip D'Andrea, as president and sole operating

of f icer  o f  Fantast ichromen Inc.  pr ior  to  September L2,  L972 and as a v ice-

president who signed the tax return for income tax withheld for the calendar

year of 1972 was a person required to col lectn truthful ly account for and pay

over New York State personal income withholding taxes for said year.

B. That since petit ioner, Phil ip D'Andrea, as an off icer of the

Fantastichromen Inc. Corporation under a duty to col lect, truthful ly account

for and pay over New York State personal income withholding taxes wil l ful ly

fai led to do so for the calendar year of. L972, therefore a penalty equal to

the total amount of the unpaid withholding taxes was properly assessed against

him in accordance with the meaning and intent of section 685(g) of the Tax

Law.



C. That the Petit ion of

of Deficiency issued December

DATED: Albany, New York

Augus t  22 ,  1977

-5 -

Phil ip D'Andrea is denied and the Notice

23  n  I974  Ls  sus ta ined .

RESIDENT

\C-w

TATE TAX CON{MISSION

COMMISSIONER

COMMISSIONE


